








area in which plant or animal life or their habitats are either rare or especially valuable because
of their special nature or role in an ecosystem and which could be easily disturbed or degraded
by human activities and developments.” Because the Project site is within the boundary of the
Coastal Zone, the Coastal Commission would evaluate the proposed Project relative to (1)
potential impacts to ESHAS (as defined under Section 30107.5 of the California Coastal Act and
(2) guidance from the Newport Beach CLUP. The Coastal Commission determines whether a
property contains ESHA." (Emphasis added)

The NBR DEIR, thus "defers" the determination of any ESHA on the Project and of any
Project environmental impacts on such ESHA for another public agency -the Coastal
Commission- to another environmental review proceeding- the requirement that the NBR Project
obtain a coastal development permit (CDP) from the Commission under the Coastal Act. This
ESHA avoidance position of the NBR DEIR is further confirmed NBR DEIR Biological
Resources Section 4.6. As part of Section 4.6, Table 4.6-10 Summary on Pg. 4.6-102 lists the
project's consistency with regarding biological resources with the Coastal Act specifically
Section 30240. Once again, Section 30240 protects ESHA and restricts adjacent development.
Not surprisingly, it finds the project consistent with the Coastal Act's Section 30240 ESHA
protections. However, as you can see the key "qualifier/loophole” is stated at the end. It states:

"The determination of what areas would be requlated as ESHA would be made by the Coastal
Commission as part of the CDP process for the Project.” (Emphasis added)

The NBR DEIR's ESHA determination delegation to the Coastal Commission flies in the
face of that state legislature mandated policy of PRC 21002.1(b) discussed above that "Each
public agency shall mitigate or avoid the significant effects on the environment of projects that it
carries out or approves whenever it is feasible to do so." (Emphasis added). Thus, the City of
Newport Beach must consider the Project's potential environmental impacts on any ESHA areas
in the project site as part of its review process. The NBR DEIR lack of any ESHA analysis
violates PRC 21100 (b)(1) which states "[T]he environmental impact report shall include a
detailed statement setting forth all of the following: (1) All significant effects on the environment
of the proposed project.” Additionally, it violates CEQA Guideline 151262(a) which states an
"EIR shall identify and focus on the significant environmental effects of the proposed project.”

The NBR DEIR's ESHA determination avoidance further violates long standing
California court decisions regarding adequacy of EIR contents and the timing of environmental
assessment under CEQA. In Borzung v. Local Agency Formation Com. (1975) 13 Cal. 3d 263,
282, the Supreme Court approved "the principle that the environmental impact should be
assessed as early as possible in government planning.” In short, "the determination of whether a
project will have significant environmental impacts, and the formulation of measures to mitigate
those measures, must occur before the project is approved.”(Emphasis in the original) California
Native Plant Society v. City of Rancho Cordova (2009) 172 Cal. App 4th 603, 621.

As noted above, the NBR DIER mentions that the City of Newport Beach's Coastal Land
Use Plan (CLUP) is to provide "guidance" to the Coastal Commission regarding ESHA
determination as part of NBR's CDP process. The weblink to the City's website containing its
CLUP is as follows: http://www.newportbeachca.gov/index.aspx?page=107.
















Map 2.

Critical Habitat for San Diego fairy shrimp (Branchinecta sandiegonensis)
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